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“(h) PROTECTION AGAINST CONFLICT OF INTER-

ESTS.—The Secretary shall establish procedures to ensure
that the Disability Determination Serviee and Pfotection
and Advoecacy System for a State, advocacy counselors for
eligible beneficiaries, and any other entities that provide
services to active enrollees and eligible beneficiaries under
the CLLASS program comply with the following:

“(1) If the entity provides counseling or plan-
ning services, such services are provided in a manner
that fosters the best interests of the active enrollee
or beneficiary.

“(2) The entity has established operating proce-
dures that are designed to avoid or minimize con-
flicts of intefest between the entity and an active en-
rollee or beneficiary.

“(3) The entity provides information about all
services and options available to the active enrollee
or beneficiary, to the best of its knowledge, including
services available through other entities or providers.

“(4) The entity assists the aetiver enrollee or
beneficiary to access desired services, regardless of
the provider.

“(5) The entity reports the number of active
enrollees and beneficiaries provided with assistance

by age, disability, and whether such enrollees and
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beneficiaries received services from the entity or an-

other entity.

“(6) If the entity provides counseling or plan-
ning services, the entity ensures that an active en-
rollee or beneficiary 1s informed of any financial in-
terest that the entity has in a service provider.

“(7) The entity provides an active enrollee or
beneficiary with a list of available service providers
that can meet the needs of the acfive enrollee or
beneficiary.

“SEC. 3206. CLASS INDEPENDENCE FUND.

"‘(a) EsTABLISHMENT OF CLASS INDEPENDENCE
FUND.—There is established in the Treasury of the
United States a trust fund to be known as the ‘CLASS
Independence Fund’. The Secretary of the Treasury shall
serve as Managing Trustee of such Fand. The Fund shall
congist of all amounts derived from payments into the
Fund under sections 3204(f) and 3205(c)(5)(C)(1), and
remaming after investment of such amounts under sub-
section (b), including additional amounts derived as in-
come from such investments. The amounts held in the
Fund are appropriated and shall remain available without
fiscal year hmitation—

“(1) to be held for investment on behalf of indi-

viduals enrolled in the CLASS program;
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“(2) to pay the administrative expenses related
to the Flund and to investment under subsection (b);
and

“(3) to pay cash benefits to eligible bene-
ficiaries under the CLASS Independence Benefit
Plan.

“(b) Ib{VESTMENT OF FUND BALANCE.--The Sec-
retary of the Treasury shall invest and manage the
CLASS Independence Fund in the same manner, and to
the same extent, as the Federal Supplementary Medical
Insurance Trust Fund may be imnvested and managed
under subsections {¢), {d), and (e} of section 1841(d) of
the Social Security Act (42 U.S.C. 1395t).

“(e) OrFP-BUDGET STATUS; LOCK-BOX PROTEC-
TION.—

“(1) EXCLUSION OF TRUST FUNDS FROM ALL
BUDGETS.—Notwithstanding any other provision of
law, the amounts derived from payments into the
Fund and amounts paid from the Fund shall not be
counted as new budget authority, outlays, receipts,
or deficit or surplus for purposes of—

| “(A) the budget of the United States Gov-
ernment, as submitted by the President;

“{B) the congressional budget; or
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“(C) the Balanced Budget and Emergency

Deficit Control Act of 1985.
“(2) LOCK-BOX PROTECTION.—

“(A) IN GENErRAL—Notwithstanding any
other provision of law, it shall not be in order

in the Senate or the House of Representatives

to, consider any measure that would authorize

the payment or use of amounts in the Fund for
any purpose other than a purpose authorized
under this title.

- “(B) 60-vOTE WAIVER REQUIRED IN THE
SENATH.—

“i) IN GENERAL.—Subpé,ragraph (A)
may be waived or suspended in the Senate
only by the affirmative vote of 35 of the
Members, duly chosen and sworn.

- (1) APPEALS.—
“(I) PROCEDURE.—Appeals in
the Senate from the decisions of the

Chair relating to clause (i) shall be

himited to 1 hour, to be equally di-

vided between, and controlled by, the

mover and the manager of the meas-
ure that would authorize the payment

or use of amounts in the Fund for a



152

1 purpose other than a purpose author-
2 ized under this title.

3 “(I) 60-VOTES REQUIRED.—An
4  affirmative vote of s of the Membérs,
5 duly chosen and sworn, shall be re-
6 quired in the Senate to sustain an ap-
7 . peal of -the ruling of the Chair on &
8 point of order raised m relation to
9 clause (i).

10 “(C) RULES OF THE SENATE AND HOUSE
11 OF REPRESENTATIVES.—T'his section is enacted
12 by Congress—

13 “(1) as an exercise of the rulemaking
14 power of the Senate and House of Rep-
i5 resentatives, respectively, and is deemed to
16 be part of the rules of each House, respec-
17 tively, but applicable only with respect to
18 the procedure to be followed in that House
19 in the case of a measure described in sub-

| 20 paragraph {A), and it supersedes other

21 rules only to the extent that it 1s ineon-
22 sistent with such rules; and |
23 “(it) with full recognition of the con-
24 stitutional right of either House to change
25 the rules (so far as they relate to the pro-
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cedure of that House) at any time, in the

same manner, and to the same extent as in

the case of any other rule of that House.
“(d) BOARD OF TRUSTEES.——

“(1} IN GENERAL.—With respeet to the CLASS
Independence Fund, there is hereby created a body
to be kpown as the Board of Trustees of the CLASS
Independence Fund (hereinafter in this section re- .
ferred to as the ‘Board of Trustees’) composed of
the Commissioner of Social Security, the Secretary
of tﬁe Treasury, the Seeretary of Labor, and the
Secretary of Health and Human Services, all ex offi-
cio, and of two members of the public (both of whom
may not be from the same political party), who shall
be nominated by the President for a term of 4 years
and subject to confirmation by the Senate. A meni—
ber of the Board of Trustees serving as a member
of the public and nominated and confirmed to fill a
vacancy oceurring during a term shall be nominated
and confirmed only for the remainder of such term.
An. individual nominated and eonfirmed as a member
of the public may serve in such position after the ex-
piration of such member’s term ﬁntil the earlier of
the time at which the member’s successor takes of-

fice or the time at which a report of the Board is
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first issued under paragraph (2) after the expiration
of the member’s term. The Secretary of the Treas-
ury shall be the Managing Trustee of the Board of
Trustees. The Board of Trustees shall meet not less
frequently {hall once each calendar year. A person
serving on the Board of Trustees shaﬂ not be con-
sidered to be a fiduciary and shall not be personally
liable for actions taken in such capacity with respect
to the Trust Fund.

“(2) DUTIES.—

“{A) IN GENERAL.—It shall be the duty of

the Board of Trustees to do the following:

“(i) Hold the. C.LASS Independence
Fund.

“(i1) Report to the Congress not later
than the first day of April of each year on
the operation and status of the CLASS
Independence Fund during the preceding
fiscal year and on its expected operation
and status during the current fiscal year
and the next 2 fiscal years.

“(ii1) Report immediately to the Con-
gress whenever the Board 1s of the opinion
that the amount of the CLASS Independ-

ence Fund is unduly small.
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“(1v) Review the general policies fol-

lowed in managing the CLASS Independ-
ence Fund, and recommend changes in
such policies, including neéessary changes
in the provisions of law which govern the
way in which the CLASS Independence
Fund is to be managed.

“(B) REPORT.~The report provided for in
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subparagraph (A)(ii) shall—

“(i) melude—

“(I) a statement of the assets of,
and the disbursements made from, the
CLASS Independence Fund during
the preceaing fiseal year;

“(II) an estimate of the expected
meome to, and disbursements to be
made from, the CLASS Independence
Fund during the current fiscal year
and each of the next 2 fiscal years;

“(III) a statement of the actu-
arial status of the CLLASS Independ-
ence Fund for the current fiscal year,
each of the next 2 fiseal years, and as

projected over the 7H-year period be-
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ginning with the current fiscal year;
and
“(IV) an actuarial opinion by the
Chief Actuary of the Social Security
Administration certifying that the
techniques and methodologies used
are generally accepted within the ac-
tuarial professioh and that the as-
sumptions and cost estimates used are
reasonable; and
“(i1) be printed as a House document
of the session of the Congress to which the
report is made.
“(C) RECOMMENDATIONS.—If the Board
of Trustees determines that enrollment trends
and expected future benefit eclaims on the
CLASS Independence Fund create expected fi-
nancial problems that are unlikely to be re-
solved with reasonable premium increases or
through other means, the Board of Trustees
shall inelude in the report provided for in sub-
paragraph (A)(il) recommendations for such
legislative action as the Board of Trustees de-

termine to be appropriate, including whether to
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adjust monthly premiums or impose a tem-

porary moratorium on new enrollments.

“SEC. 3207. CLASS INDEPENDENCE ADVISORY COUNCH..

“(a) ESTABLISHMENT.—There is hereby created an

5 Advisory Committee to be known as the ‘CLASS Inde-

6 pendence Advisory Council’.

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

“(b) MEMBERSHIP,—

“(1) In GENERAL.—The CLASS Independence

Advisory Council shall be composed of not more
than 15 individuals, not otherwise in the employ of

the United States—

“(A) who shall be appointed by the Presi-
dent without regard to the civil service laws and
regulations; and

“(B) a majority of whom shall be rep-
resentatives of individuals who participate or
are likely to participate in the CLASS program,
and shall include representatives of older and
yvounger workers, individuals with disabilities,
family caregivers of individuals who require
services and supports to maintain their inde-
pendence at home or in another residential set-
ting of their choice m the community, individ-
unals with expertise in long-term care or dis-

ability insurance, actuarial science, economies,
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and other relevant disciplines, as determined by

the Seecretary.

“(2) TERMS.—

“{A) IN GENERAL.—The members of the
CLASS Independence Advisory Council shall
serve overlapping terms of 3 years (unless ap-
p_oipted to fill a vacancy occurring prior to the
expiration of a term, in which case the indi-
vidual shall serve for the remainder of the
term).

“(B) LIMITATION.-—A member shall not be
eligible to serve for more than 2 consecutive
terms.

“(3) CHAIR.—The President shall, from time to
time, appoint one of the members of the CLASS
Inde'pendeﬁce Advisory Council to serve as the
Chair.

“{e) Duries.—The CLASS Independence Advisory
Council shall advise the Secretary on matters of general
policy in the administration of the CLIASS program estab-
lished under this title and in the formulation of regula-
tions under this title including with respect to—

“(1) the development of the CLASS Independ-

ence Benefit Plan under section 3203; and
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“(2) the determination of monthly premiums

under such plan.

“(d) MEETINGS.—

“(1) In GENERAL.—The CLASS Independence
Advisory Council shall meet at the call of the Chair
and as frequently as the Secretary deems necessary.

“(?) UroN REQUEST.—The Chair shall call a
meeting of the CLASS Independence Advisory Coun-
cil upon request of at least 4 members of the Coun-
cil.

“(3) QUORUM.—A majority of the members of
the CLASS Independence Advisory Council shall
eonsﬁitute a quorum but a lesser number may hold
hearings.

“(e) POWERS .-~

(1) HEARINGS.—The CLASS Independence
Advisory Couneil may hold such hearings, sit and
act at such times and places, take such testimony,
and receive such evidence as the Counecil considers
advisable to carry out its dﬁties.

“{2) INFORMATION FROM FEDERAL AGEN-
CIES.—The CLASS Independence Advisory Council
may secure directly from any Federai. department or
agency such mformation as the Council considers

necessary to carry out.its duties. Upon request of
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the Chair of the Council, the head of such depart-

“ment or ageney shall furnish such information to the

Couneil.

“(3) PostaL SERVICES—The CLASS Inde-
pendence Advisory Couneil may use the United
States mails m the same manner and under the
same conditions as other departments and agéneies
of the Federal Government.

“(4) Grrprs.—The CLASS Independence Advi-
sory Council may aceept, use, and dispose of gifts or
donations of services or property.

“(f) PERSONNEL.—

“(1) COMPENSATION OF MEMBERS.-—Kach
member of the CLASS Independence Advisory
Council shall be compensated at a rate equal to the
daily equivalent of the anmual rate of basic pay pre-
seribed for level 1V of the Executive Schedule under
section 5315 of title 5, United States Code, for each
day (incluoding travel time) during which such mem-
ber is engaged in the performance of the duties of
the Couneil. |

“(2) TRAVEL EXPENSES.—The members of the
CLASS Independence Advisory Council shall be al-
lowed travel expenses, including per diem in lien of

subsistence, at rates authorized for employees of
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agencies under subchapter I of chapter 57 of title 5,

United States Code, while away from their homes or

regular places of business in the performance of

services for the Couneil. -
“(3) STAFR.—

“(A) In geENeERaL.—The Chair of the
CLASS Independence Advisory Council may,
without regard to the civil service laws and reg-
ulations, appoint and terminate an executive di-
rector and such other additional personnel as
may be necessary to enable the Council to per-
form its duties. The employment of an executive
director shall be subject to confirmation by the
Couneil.
“(B) COMPENSATION.—The Chair of the

CLASS Independence Advisory Council may fix
the compensation of the exeeutive director and
other personnel without regard to chapter 51
and subchapter III of chapter 53 of title 5,
United States Code, rélating to elassification of
positions and General Schedule pay rates, ex-
cept that the rate of pay for the executive direc-
tor and other personnel may not exceed the rate
payable for level V of the Exeeutiw}e Schedule

under section 5316 of such title.
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“(4) DETAIL OF GOVERNMENT EMPLOYEES.—

Any Federal Government employee may be detailed
to the CLASS Independence Advisory Council with-
out reimbursement, and such detail shall be without
interruption or loss of civil service status or privi-
lege.

“(?) PROCUREMENT OF TEMPORARY AND
INTERMITTENT = SERVICES.~—The = Chair of .the
CLASS Independence Advisory Council may procure
temporary and inftermittent services under section
3109(b) of title 5, United States Code, at rates for
individuals which do not exceed the daily equivalent
of the annual rate of basic pay prescribed for level
V of the Executive Schedule under section 5316 of
such title.

“{g) AUTHORIZATION OF APPROPRIATIONS.—

“(1) INn geNERAL.—There are authorized to be
appropriated to the CLASS Independence Advisory
Councﬂ to carry out its dufies under this section,
such sums as may be necessary for fiscal year 2011
and for each fiscal year thereafter.

“(2) AVAILABILITY.—Any sums appropriated
under the authorization contained in this section
shall remain available, without fiscal year limitation,

until expended.
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1 “SEC. 3208. REGULATIONS; ANNUAL REPORT.
2 “(a) REGULATIONS.—The Secretary shall promulgate
3 such regulations as are necessary to carry out the CLASS
4 program in accordance with this title. Such regulations
5 shall include provisions to prevent fraud and abuse under
6 the program.
7 “(b) ANNUAL REPORT —Beginning January 1, 2014,
8 the Secretm:y shall submit an annual report to Congress
9 on the CLASS program. Each report shall include the fol-
10 lowing:
11 “(1) The total number of enrollees in the pro-
12 gram.
13 “(2) The total number of eligible beneficiaries
14 during the fiscal year.
15 “(3) The total amount of cash benefits provided
16 during the fiscal year.
17 “(4) A description of instances of fraud or
18 abuse identified during the fiscal year.
19 “(5) Recommendations for such administrative
20 or legislative action as the Secretary determines is
21 necessary to improve the program or to prevent the
22 oecurrence of fraud or abuse.
23 “SEC. 3209. TAX TREATMENT OF PROGRAM.

24 “The CLASS'program shall be treated for purposes

25 of the Internal Revenne Code of 1986 in the same manner
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I as a qualified long-term care insurance contract for quali-

2 fied long-term care services.”.

3 (2) CONFORMING AMENDMENTS TO MED-
4 ICAID.—Seetion 1902(a) of the Social Security Aect
5 (42 U.S.C. 1396a(a)), as amended by section
6 5006(e)(2)(A) of division B of Public Law 111-5, is
7 amendeid—-

8 (A) in paragraph (72), by striking “and”
9 at the end; |

10 (B} in paragraph (73)(B), by striking the
11 period and inserting ‘‘; and”’; and

12 (C) by inserting after paragraph (73) the
13 following:

14 “(74) prownide that the State will comply with
15 such regulations regarding the application of pri-
16 mary and secondary payor rules with respect to indi-
17 viduals who are eligible for medical assistance under
18 thig title and are eligible heneficiaries under the
19 CLASS program established under ftitle XXXII of
20 the Public Health Service Act as the Secretary shall

21 establish.”.
22 (b} ASSURANCE OF ADEQUATE INFRASTRUCTURE
23 FOR THE PROVISION OF PERSONAL CARE ATTENDANT

24 WORKERS.—Section 1902(a) of the Social Security Act
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1 (42 U.R.C. 1396a(a)), as amended by subsection (a)(2),

2 1s amended—

3
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

(1) in paragraph (73)(B), by striking “and’” at
the end; -

(2) in paragraph (74), by striking the period at
the end and ingerting “; and”; and

(8{) by inserting after paragraph (74), the fol-
lowing:

“(75) provide that, not later than 2 years after
the date of enactment of the Community Living As-
sistance Services and Supports Aet, each State
shall—

“(A) assess the extent to which entities
such as providers of home care, home health
services, home and community service proﬁders,
public authorities créated to provide personal
care services to individuals eligible for medical
assistance under the State plan, and nonprofit
organizations, are serving or have the capacity
to serve as fiseal agents for, employers of, and
providers of employmént-reiated benefits for,
personal care attendant workers who provide
personal care services to individuals receiving

benefits under the CLASS program established
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1 under title XXXII of the Public Health Service
2 Act, including in rural and underserved areas;
3 “(B) designate or create such entities to
4 serve as fisecal agents for, employers of, and
5 providers of employment-related benefits for,
6 sueh workers to ensure an adequate supply of
7 the; workers for individuals receiving benefits
8 under the CLASS program, including in rural
9 and underserved areas; and
10 “(0) ensure that the designation or cre-
11 ation of such entities will not negatively alter or
i2 impede existing programs, maodels, methbds, or
13 administration of serviece delivery that provide
14 for consumer controlled or self-directed home
15 and community services and further ensure that
16 such entities will not impede the ability of indi-
17 viduals to direct and control their home and
18 community services, including the ability to se-
19 lect, manage, dismis-s, co-employ, or employ
20 such workers or inhibit such individuals from
21 relying on family members for the provision of
22 personal care services.”.
23 (¢) PERSONAL CARE ATTENDANTS WORKFORCE AD-

24 VISORY PANEL.—
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(1) ESTABLISHMENT.—Not later than 90 days

after the date of enactment of this Act, the Sec-
retary of Health and Human Services shall establish
a Personal Care Attendants Workforce Adwisory
Panel for the purpose of examining and advising the
Secretary and Congress on workforce issues related
to per§0nal care attendant workers, including with
respect to the adequacy of the number of such work-

ers, the salaries, wages, and benefits of such work-

ers, and access to the services provided by such

workers.

(2) MEMBERSHIP.-—In appointing members to
the Personal Care Attendants Workforce Advisory
Panel, the Secretary shall ensure that such members
include the following:

(A) Individuals with disabilities of all ages.

(B) Senior individuals.

(C) Representatives of individuals with dis-
abilities.

(D) Representatives of senior individuals.

(E) Representatives of workforce and labor
organizations.

(F') Representatives of home and commu-

nity-based service providers,



O e 1 O b ks W N e

[N I N T N N i e e e e e e T e T T Y
W N = O v o0 =1 AW = D

168

(G) Representatives of assisted living pro-
viders.
(d) EFrFECTIVE DATE.—The amendments made by
this section take effect on January 1, 2011,
PART II—AMENDMENTS TO THE INTERNAL
REVENUE CODE OF 1986

. SEC. 175. CRF\QDIT FOR COSTS OF EMPLOYERS WHO ELECT

TO AUTOMATICALLY ENROLL EMPLOYEES
AND WITHHOLD CLASS PREMIUMS FROM
WAGES. | -

(a) IN GENERAL.—Subpart D of part IV of sub-
chapter A of chapter 1 of the Intefnal Revenue Code of
1986 (relating to business credits) is amended by inserting
after section 45Q) the following:

“SEC. 45R. CREDIT FOR COSTS OF AUTOMATICALLY EN-
ROLLING EMPLOYEES AND WITHHOLDING
CLASS PREMIUMS FROM WAGES.

“(a) GENERAL RULE.—For purposes of section 38,
the CLASS automatic enrollment and premium with-
holding credit determined under this section for the tax-
able year is an amount equal to 25 percent of the total
amount paid or incurred by the taxpayer during the tax-

able year to—
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“(1) automatically enroll employees in the

CLASS program established under title XXIX of the
Public Health Service Act, and

“(2) withhold monthly CLLASS premiums on be-
half of an employee who is enrolled in that program.

“(b) DENIAL OF DoOUBLE BENEFIT.—No deduction
shall be aﬁqwed under this chapt'er for any amount taken
into aecoun‘t In determining the credit under this section.

“(e} ELECTION NOT 10 CLAIM CREDIT.—This sec-
tion shall not apply to a taxpayer for any taxable year
if such taxpayer elects to have this section not apply for
such taxable year.”.

(b) CREDIT MADE PART OF GENERAL BUSINESS
CREDIT.—Subsection (b) of section 38 of the Internal
Revenue Code of 1986 (relating to general business eredit)
is amended by striking “plus” at the end of paragraph
(34), by striking the period at the end of paragraph (35)
and inserting “, plus”, and by inserting after paragraph
(35) the fOHOWing new paragraph:

“(36) the CLASS automatic enrollment and
prermium withholding ecredit determined under sec-
 tion 45R(a).”.

{¢) CLERICAL AMENDMENT.—The table of sections
for subpart D of pa,rt.IV of subchapter A of chapter 1

of the Internal Revenue Code of 1986 is amended by in-
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serting after the item relating to section 45Q the following

new item:

“Sec. 45R. Credit for costs of auntomatically enrolling employees and with-
holding CLASS premiums from wages.”.

{d) EFFECTIVE DATE.—The amendments made by
this section shall apply to expenses paid or incurred after
December 31, 2010, in taxable years ending after such
date. 3
SEC. _176. LONG-TERM CARE INSURANCE INCLUDIBLE IN

CAFETERIA PLANS.

(a) IN GENERAL—Section 125(f) of the Internal
Revenue Code of 1986 is amended by striking the last sen-
tence.

{b) ErrECTIVE DATE.—The amendment made by
this section shall apply to taxable years beginning after
December 31, 2010.

Subtitle F—Affordable Health Care
Coverage for Retirees
Subtitle G—Miscellaneous
Provisions

SEC. 1. GENERAL DEFINITIONS.

In this title: { To be supplied].

(1) SECRETARY.—The term “Seeretary” means
the Seeretary of Health and Human Services (unless

specifically provided otherwise).
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1 SEc. 2. REGULATIONS.

2 The Secretary of Health and Human Services shall

3 promulgated regulations to carry out this title.
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